lighting the dryer with a burning piece of paper. Resppndent asserts

that Mr. Cooley concocted the alleged incident of the singed knuckles, and

that his excuse concerning the unsafe method of lighting the dryer was

an afterthought also concocted after conferring with his union representative

Respondent asserts that other than Mr. Cooley's self-serving
assertion, there is no evidence that he ever complained to anyone about
the alleged safety hazard involved in lighting the dryer, that Mr. Cooley
had often lit the dryer by means of burning paper in the past without
incident, and that his refusal to perform the task assigned to him on
May 2, 1980, for alleged reasons of safety was unreasonable and has no
basis in fact.  Respondent concludes that Mr. Cooley's lack of good faith
concerning his purported fear of lighting the dryer with a burning piece
of paper is demonstrated "by the vile manner in which he treated his
supervisor and co-workers at the time of his discharge."

MSHA's arguments

In its posthearing brief filed in this case, MSHA argues that the
right of a miner to refuse work under conditions which he reasonably
and in good faith believes are hazardous has been affirmed and refined
by the recent Commission decision in Michael J. Dunmire and James Estle
V. Northern Coal Company, Docket No. WEST 80-313, 367-D (February 8, 1982)
which Interprets Pasula v. Consolidated Coal Co., 2 FMSHRC 2786 (1980)
rev'd on other grounds sub nom. Consolidated Coal Co. v. Marshall, 663
F.2d 1211 (3rd Cir. 1981).  MSHA asserts that under the Dunmire holding,
refusal to work is in good faith when the miner has attempted to communicate
his reasons for refusing to work to some representative of the mine at
or near the time of his refusal.  Further, MSHA argues that a miner's belief
in the existence of a dangerous condition Is reasonable If it is a belief
that a reasonable man confronted with those conditions could draw; however,
it need not be the only belief that a reasonable man could draw from
those conditions. Moreover, MSHA states that Dunmire reaffirms the
Commission's earlier determination in Robinette v. United Castle Goal Co.,
3 FMSHRC 803, 809 (1981) that:

Because this (the general policy of anti-retaliation)
is a major concern of the Mine Act, It requires proof
merely that the miner reasonably believed that he con-
fronted a threat to his safety or health. Those who
honestly believe that they are encountering a danger
to their health are thereby assured protection from
retaliation by the employer even if the evidence ultimately
shows that the conditions were not as hazardous as
believed.

MSHA argues that it Is not essential that the condition which the
miner fears be actually hazardous,, but only that his belief in the existence

1039easonable one under the circumstances.
